a hazardous condition is pointed out to Consol, its management could put
up its company danger board and prohibit safety coiranitteemen from entering
the area.  Such a result, argues the UMWA, would be inconsistent with
the purposes of the Act.

In support of its arguments that the Act should be liberally construed
in favor of Mr. Wise, the UMWA cites Secretary of Labor, ex rel. , Pasula
v. Consolidation Coal Company, 2 FMSHRC 2786, October 14, 1980.  In Pasula,
while the Act was silent on the right of a miner to refuse to work in
hazardous conditions, the Commission relied on the legislative history in
affirming the right of the miner.  Just as the Act is silent on the
right to refuse work, so too is it silent on the rights of Mr. Wise to
enter the dangered off area.  But the UMWA asserts that in order to
effectuate the purposes of the Act, Mr. Wise's venturing inby the danger
board must be held to be protected activity.

The UMWA argues that the importance of removing unnecessary restrictions
on the ability of the miners' representative to engage in protected
activity was recognized by the Commission in Local Union 1110 and Carney
v. Consolidation Coal Company, 1 FMSHRC 388 (1979).  In Carney, the
Commission upheld Judge Broderick's decision striking down a company
policy requiring safety committeemen to obtain permission before leaving
their work area to perform their mine safety committeeman's duties.
If, as the Commission has held in Carney, an employer cannot prevent a
safety committeeman from leaving his work area to perform his official
functions, the UMWA suggests that it would appear to be just as inherently
discriminatory for an employer to interfere with the ability of the Safety
Committees to enter a given area, and it submits that the Carney case is
controlling and should be followed in Mr. Wise's case.

In distinguishing the Commission decisions in Maynard v. Standard
Sign and Signal Company, 2 MSHC 1186 (1981), and Ross v. Monterey Coal Company,
2 MSHC 1300 (1981), from the facts in Mr. Wise's case, the UMWA asserts
that in Maynard, the administrative law judge dismissed a complaint for
failure to state a claim because the Act did not protect an employee for
his failure to abate violations.  A supervisor was fired because he had
run coal prior to correcting cited violations as a result of his mis-
understanding his orders from the superintendant.  Although the case was
dismissed, Maynard was allowed to amend his complaint so that it would
state a cause of action.

In Ross, the UMWA asserts that the administrative law judge dismissed
the complaint on the grounds that Ross had attempted to exercise his
authority as a safety committeeman outside the employment content.  He
had no direct employment contact with either party committing the alleged
discriminatory action.  Since no question exists in regard to Mr. Wise's
employment relationship with Consol* the UMWA concludes that the Ross
holding is inapplicable.
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